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    THE COURT     OF  ADDITIONAL  CHIEF JUDICIAL MAGISTRATE, 

:: UDALGURI   : :  

 

GR Case no.  122 /2014 

Under section 279/304 (A) of the I.P.C. 

 

 

 

State  

Vs. 

Prabin Hazarika 

Son of Late P. Hazarika 

Resident of Mazikuchi, Udalguri, 

Assam……………………Accused person 

 

 

PRESENT  :   ANKUR BHUYAN  ,   A.J.S.  

    Additional Chief Judicial Magistrate, Udalguri 

 

 

For prosecution: Nandira Narzary, learned additional public prosecutor  

For the accused: Maghuram Basumatary, learned defence counsel 
 

 

 

DATE OF EVIDENCE: 07.11.16, 13.12.16, 23.03.17, 20.06.17 

 

  

  

DATE OF ARGUMENT: 13.07.17  

DATE OF JUDGMENT:  13.07.17  
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JUDGMENT 

1) This case was lodged by Arun Upadhai on 17/02/14 before 

Bhairabkunda police station. It was alleged in the FIR that vehicle 

bearing number AS 01 V 6214 dashed Bhagirathi Upadhai, while she 

was crossing the road on the previous date of the present FIR, at about 

5 pm. It was stated in the FIR that the injured was taken to 

Government Hospital by 108, though she died on the way to Tezpur 

Hospital. Hence this case was lodged.  

2) The police registered the case and investigated in the matter, as per 

law. Accordingly, in due course, laid the charge sheet against the 

accused person for an offence punishable under section 279/304(A) of 

the IPC. In pursuance to summon to accused, the accused person 

appeared and the copy was furnished to him. Particular of offence under 

section 279/304(A) was read and explained to the accused to which he 

pleaded not guilty and claimed to be tried. 

3) The prosecution has been examined as many as six witnesses during 

the evidence. Thereafter, the learned additional public prosecutor for 

the state has prayed to allow the prosecution to close evidence as there 

is not implicating evidence against the accused in the deposition of the 

principal witnesses or other witnesses to convict the accused beyond 

reasonable doubt, even if the case is proceed further. Hence, the 

prosecution evidence is closed. After conclusion of the prosecution 

evidence, the statement under section   313 of the code of criminal 

procedure for the accused person has recorded. Statement under 

section 313 of the code of criminal procedure for the accused person is 

total denial of the guilt. The accused person has declined to adduce any 

evidence in own defence in statement under section  313 of the code of 

criminal procedure. Accordingly, the defence evidence is closed. 

4) I have heard the arguments advanced by both sides. The case record is 

perused along with the depositions on record.   

 

POINTS FOR DECISION: 
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5) Now, the point to be determined in this case is :- Whether the accused 

by riding the vehicle bearing Reg. no.AS 01 V 6214  in a rush or 

negligent manner as to endanger human life, or to be likely to cause 

hurt or injury to any other person caused death of anybody and thereby 

at the said relevant time and place caused death to victim and thereby 

liable to be punished under section 279/304(A) of the IPC?  

 

DISCUSSIONS, REASONS AND DECISIONS THEREOF: 

 

6) The learned additional public prosecutor for the State fairly stated 

during the argument that the prosecution side failed corroborated 

reasonably the allegations labelled against accused person.  

7) The learned defence counsel, in his argument stated that there is lack of 

consistent evidence against the accused to implicate them with this 

case. As such, defence side pleaded for acquittal of the accused.  

8) From having perusal of the entire materials on record, it appears that 

the case was set in motion on the basis of version of the complainant.  

9) The prosecution examined six witnesses during the evidence. They are 

as follows- PW-1 is Arun Upadhai, PW-2, is  Dambar Sarmah, PW-3, is 

Puspalal Upadhai, PW-4, is Sibji Gupta, PW-5, is PrasantaGogoi, and   

PW-6 is Dipankar Gogoi. 

10) PW-1 deposed that at the relevant time his grandmother Bhagirathi 

Upadhai was crossing the road at No. 1 Batabari running from Udalguri 

to Bhairkunda. PW 1 also stated that at the time one Alto vehicle 

bearing registration No. AS 01V/6124, knocked down her (Batabari). In 

the cross examination,  PW-1 deposed that at the time of the accident 

he was at home. So, he did not know how the incident took place. He 

came to know the vehicle number mentioned in the FIR from police 

personnel at Bhairukunda out post. He cannot say at what speed the 

offending vehicle was playing at the relevant time.  

11) PW- 2 deposed that the occurrence took place before 3/4 years back at 

about and he saw a gathering of people at No. 1 Batabari, beside the 

road. PW 2 also deposed that he went there and saw an Ambassador 

vehicle and injured Bhagirathi Upadhai. After sometime police also 

arrived and took away the injured person. In the cross examination,  

PW-2 deposed that police did not record his statement in connection 



4 

 

with this case. He did not see the accident of his eyes and so far whose 

fault  the accident took place he cannot say. 

12) PW 3  deposed that the occurrence took place in the month of February, 

2014, on one day at about 4 PM. PW 3  deposed that on that day he 

had been to Swapangaon Bazar by riding his bicycle and at the same 

time, the offending vehicle was proceeding from Southern side towards 

Northern side. PW 3 also deposed that after crossing him the offending 

vehicle knocked down deceased Bhagirathi Upadhai in front of her own 

residence from behind and the offending vehicle did not stop. PW 3 also 

deposed that he saw that both legs of the injured were broken and she 

also sustained injuries  in her waist. In the cross examination, PW- 3 

deposed that police came to his house but did not record his statement. 

At the time of accident he was 50 meters away from the place of 

occurrence. At that time he was riding his bicycle. He cannot exactly say 

for whose fault the accident took place. He did not see the driver of the 

vehicle at the place of occurrence. 

13) PW 4  deposed that death is due to shock sustained by traumatic injury 

and the death occurred  12/15 hours before PME.  

14) PW 5  deposed that in his opinion there was no mechanical defect of the 

vehicle at the time of examination and the accident was caused due to 

human error. In the cross examination, PW-5 deposed that he 

conducted the examination at Bhairukunda O/P. 

15) PW 6 deposed that he investigated into the case and after investigation 

he submitted charge sheet against you under section 279/304(A). In the 

cross examination, PW-6 deposed that he has never met his 

predecessor, namely, Digeswar Kalita 

16) At the stage , I would like to go through the relevant legal provision. 

Section 279 of the Indian Penal Code lays down about rash driving or 

riding on a public way.— “Whoever drives any vehicle, or rides, on any 

public way in a manner so rash or negligent as to endanger human life, 

or to be likely to cause hurt or injury to any other person, shall be 

punished with imprisonment of either description for a term which may 

extend to six months, or with fine which may extend to one thousand 

rupees, or with both.” 

17) Deposition of PWs disclosed that there were witnesses with natural 

explanation for death of one person. It seems that the deposition of 
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prosecution that they have failed to throw any light on the point to 

show whether the present accused is alone responsible for the 

accident.There is no seizure witness in the case. Investigating officer 

could not be adduced by learned public prosecutor for the state due to 

death. PW-1, PW-2 and PW-3  failed to state in their respective cross-

examination for whose fault the accident took place. PW-4 is formal 

witness to disclose that is death  caused due to shock sustained by 

traumatic injury. PW-5 stated that accident occurred due to human 

error and not in mechanical defect and thereby, failed to disclose 

responsibility about the accident on any particular person.   

18)  If so, prosecution witnesses were not in a position to describe about 

the role of accused and victim in the accident. Hence, I am not inspired 

by PW-5. Prosecution witnesses have failed to disclose that accused is 

liable for rush or negligent manner of driving as to endanger human life, 

or to be likely to cause hurt, death or injury to any other person, at the 

said relevant time and place. If so, entire case of the prosecution even 

failed to rest on circumstantial evidence to substantiate the charges 

levelled against the accused beyond all reasonable doubts. The 

important question for determination is whether the accused can be 

held guilty for the above stated offences. There is no direct evidence, in 

the sense of any of eyewitness, to connect the accused with the crime. 

Settle principle of law is that if on scanning the evidence on record, if 

two views are possible to be taken, then the one favouring the accused 

should be taken. As such, it appears that the deposition of prosecution 

failed to implicate the accused in this case appreciably. The prosecution 

has measurably failed to prove the fact that the accused is involved in 

this case in the alleged manner.  

19) Accordingly, it appears that the depositions of the prosecution are not 

found consistent, cogent and unimpeachable in nature with the alleged 

prosecution version in the FIR to implicate accused. In the present case, 

all the witnesses in their depositions have failed to prove the allegations 

in sequence of unequivocal terms. Even the prosecution side has failed 

to adduce deposition of the eyewitnesses supported by the independent 

witnesses to cogently establish the case showing the negligent and rash 

driving of the accused beyond all reasonable doubt. Hence, it is 

considered as reasonable that the prosecution side has failed to 
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establish the allegation in appreciable manner. There is no sufficient 

evidence on the side of prosecution to show the negligent and rash 

driving on the part of the accused, alone. Further, there are no 

appreciable eyewitnesses or the circumstantial evidences that have 

supported the alleged allegation of guilt of the accused and his 

involvement in this case under section  279/ 304 (A) of IPC. As, there is 

missing link in the chain of evidence of the prosecution about the role 

played by accused or victim, it would not be safe to implicate accused in 

this case and convict on that basis. 

20) Having considered the matter in its entirety in the light of the above 

discussions, I am of view that the prosecution has failed to establish its 

case beyond all reasonable doubts. In the result, the point as taken for 

determination in this case is decided negatively extending the benefit of 

doubt to the accused person.  

21) In the result, I have found no material to hold the accused as guilty 

under section s 279/304(A) of the I.P.C. Hence, the accused is acquitted 

from the said charges forthwith extending the benefit of doubt and set 

at own liberty, forthwith.   

22) The bail bond will be cancelled subject to laps of six month from the 

date of this order and the bailor will be discharged automatically, 

thereafter. 

23) In result, seized articles, if any, is to be dealt with as per law. 

Concerned police station is to be informed, accordingly. 

24) The case is disposed of on contest. 

25) The judgment is delivered in open court and given under my hand and 

seal of this court on this 13thday of July, 2017. 

 

 

Written by me .     Signature 
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Appendix 

 

Witnesses for prosecution:   

PW-1 is Arun Upadhai, 

PW-2, is Dambar Sarmah, 

PW-3, is Puspalal Upadhai,  

PW-4, is Sibji Gupta, 

PW-5, is Prasanta Gogoi,  

PW-6, is Dipankar Gogoi,  

. 

Witnesses for accused: Nil 

Exhibits for prosecution:   

Ext-1 is FIR and Ext-1(1) is signature of PW-1. 

Ext-2 is the post mortem report and Ext 2(1) is his signature. 

Ext-3 is the MVI report and Ext-3(1) is his signature. 

Ext- 4 is the charge sheet and Ext-4(1) is his signature.  

 

Exhibits for accused:  Nil  

Court witness:   Nil. 

Exhibits by the court:  Nil. 

 

 

 

Ankur Bhuyan 

 

 

 

 

 

 

 

 

 

 

 

 


